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WPPIL No.39/2002

HIGH COURT OF JAMMU AND KASHMIR

AT JAMMU
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Jyotsna Mengi VS State and ors,
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A
/L;-)’ \ _ Coram:
‘ % () V' (: \\ b Hon’ble M.,

Justice M.M. Kuma r, Chief Justice
Hon’ble Mr. Justice Hasnain Massodi, Judge

o f%\ Appeiiring Counsel;
| “\/ b For Pelitioner(s)

Mr. S.P. Mengi, Advocate.

or Respondent(s) : Mr. Gagan Basotra, AAG for R-1 & 2
Mr. D.C. Raina, Sr. Advocate with
- - ) . Mr. F.A. Natnoo, Advocate for R-3.
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The Jammu and  Kashmir ~ Persons  with
~Disabilities (Equal Opportunities, Urotection of
Rights and Iull ]’all‘l.i(:il):ltion') Act, 1998 (I'oy short
liqual Opportunities Act) is a piece of legirslation
intended to provide equal opportunities, care,
protection, maintenance welfare, training and
l'ehabi]!.itati(m. to (.li'ffél'elltly—al)lccl pcrséns. One of
the measures contemplated under the Equal
Opportunities Act; to achieve the objects of the

Act, is to reserve vacancies in government service

Yo for such persons.

Petitioner i aggrieved thal the Jammno and
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of puwmw ol thc I'«uml Opp()llll]l]|l(“~ /\( toand

lf‘sultanﬂy, the pere eutage of posts requiv o(l to be
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1iserved undu the ]<qual Oppmtumlux» Act 101
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'lﬂel ently-abled persons 18 not SO reserv vd in case
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5. According to the petitioner, there is no reason for

the respondents to deny benefit available to the
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(|1ﬂerently abled persons '1‘%p1ruw for t]\f‘ Jammu
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nnd Kashmir Civil Service ( (Judicial) and k(‘cp th
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service  outside the purview of. the Equal

()pportunities Acl ’lhough the wr 1t petition v was

Hled 1n the conlcxt of Advertisement Notice

No.PSC/Ex-2001/04 (]ﬂmﬂglgﬂlql. and the

posts advertised stand filled up yet the issue

raised in the petition survives and has not lost

relevance by efflux of time.
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4. 'The Equal Opportl_uilities,Actf unlike Jammu and

Kashmir Reservalion Act, 2004 does not 1pso

~ facto apply to all Ihe services under the

Government.  Seclion 21 empowers l'he
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Governmeni  to  identify  posts, in the
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persons with disabilities.  The Government is

S

required to veview, revise and up-date such list

«lter regular intervals not exceeding three years.
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It would be profitable to reproduce Ss. 21 and 22

I,mrgtm_dﬁl;w ,

0 Identification of posts which can
be reserved for persons  with
disabilities
The Government shall:-
(a) identify posts, in the
establishments which can be
reserved for the persons with
disabilities;
(b) at periodical  intervals  not
exceedivg three years, review
the list of posts identified and
up-date the list’ taking into
consideration the development
in technology. “
22, Reservation of posts
The Government shall appoiut in
every eslablishment such percenlage of
vacancies uot has than three pereeut, for
persons or class of persons with disabilitics
of which “one percent, each shall be
Teserved {or persons suifering from:- e
— () 7 blindness or low vision; i
(ii) hearing impairment; |
(1) . locomotor disability  or : !
" cerebral palsy, in the posts '
Tdentilied for cach
disabilities: -
=2 Provided. that the Government may,

having regard to the type of work carried on

in_any dcpartmenl or estah ishment by
notification, subject -to such conditions, if
any, as  may be “§pecificd in  such
‘molification, exewpl  any cstablishinent

“froni the provisions of this Section.”

5. The Govérnm(’:nt obviously has to look into all the
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aspects like the nature of duty performed by
e R R A
member of service, the challenges of work place,
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taklng a dm cision whether post in an
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,labllshment can be _reserved for a person with
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dlsablhtles, Ihere may be posts that, because of
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'foa' differently-abled person, as sud ~_person
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because of the dlsalnhly he is suffering _lmm wmay
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b( exposed to I)odliy 111|111y, if asked to man xuch
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post. The Govnrnment therefore, has Lo make an
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L|L(|u1ry 1ega1<hng rhe type of dlsablhty that may
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quahfy for reservatlon ‘against the post in an
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2 of the Equal Opportunities Ae@ "may be
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calegorlzed as; \Q) bhndness or low v1510n (11)

e ,,.__m’____ e srmmner e

hmrmg lmpan ment; (i) locomot(n dlsabﬂlly or
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u‘leblal palsy. A person w w1th a patnmsial lype of
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di:-::_1bility may without any incimvenience man a.
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p: utlculal post but_may not be in a position to
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man a dlffelvnl post because of the duties
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attached, to: such _post,  Therefore, while
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nlade for persons ouﬂeunv from any of the
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disabilities or su('h 1(~servat10n may bc avtnlable
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only to a differes itly-abled | persons suﬁgrlg_g from

one category of dls'ﬂ)lllty Th(, extent of
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reservation in the posts 1 identified in terms of
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Section under Section 21 of the Equal
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Opportunitics Act is 3 per cent to_be cqually
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distributed ~amougst three  categones of
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‘hsablhaes €. visnal disability, hearing dmcblhty
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and _locomotor disabll_l__tchgrcl)ml palsy.
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However, as aluady p()mted oul the, Inst step §,
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disabilities. The State (Jovernmont wde Order
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There is no Te ac;on why an exercise to decide
. e ————

v e I

whether tlw beneht under Socuon 21 of the__Equal
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Oppouumltes J\ct is not extended 10 Jammu and

Kashmir le Ser\nce (Jud_.l_clg_l’)__sllgild not be
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undertaken at an earliest.  Supreme Court in
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“Government of India Vs. Ravi Prakash

- e

Gupta and avr.” (2010) 7 SCC 020, while

dealing with the case of a visually handicapped

~andidate, who qualified the Civil' Service

B

tixamination but was denied the appointment to

IS

the service, held the petitioner to be entitled to

appointment and upheld the Delhi High Court

judgment, commanding the respondents to

e

appoint him to one of the reserved posts. The

——
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petitioner claimed benefit of reservation under

N S i

Disabilities Act. Sections 32 and 373 whereof are

e

—

neri materia with Sections 91 and 22 of Equal

Om)\mftuniti(,33 Act of 1998. The Supreme Court

‘observed;

“90 We have examined the mailer with
great care having regard to the nature of the
issues iniolved in relation to the intention of
the legislature to provide for integration of
persons wilh disabilities into the social
mainsiream and to lay down a strategy Jor
comprehensive development and
programumes and services and equalization
of opportunities for persons with disabilities
and Jfor their education, lraining,
employment and rehabilitation amongst
other responsibililies. We have considered
the matter from the said angle lo cnsure
that the object of the Disabilities Acl, 1995,
which is to give effect to the proclamation
on the full participation and equality of the
people with disabilities in the Asian and
Pacific regions, is fulfilled.”
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3~ PN The submission made on hehalf
of the Umon of India regarding the
implemontation of the provisions of Section
33 of the Disabilities Act, 1995, only after
identifications  of posts suitable for such
appoinimeni. under Section 32 thereof, Mmus
counter to the legislative intenl with which
the Act was enacted. To accepl such a
submission rwould amount to accepling a
situation where the provisions of Section 33
of the aforesaid Act could be kept deferred
indefinitely by bureaucratic inaction. Such
a stand taken by the petitioners before the
High Cowrt was rightly rejected.
Accordingly, the submission made on behalf
of the Union of India that identification of
Groups A and B posts in the IAS was under

taken after the ycar 2005 is not of noich
substance.”

7. The Delhi High Court v “Rara Prakash
Gupta’s” case (Supra) held the petitioner
entitled to appointment though the Union of India
had, in terms of Section 32 of Disabilitfy Act, yet to
identify posts of Indian Administ‘_rative and Allied

Services for reservation of -d.iﬂ"eren‘tly-abled

persons. However, the iacl i ihe. piex(‘m case

are different from the facts of reported case,

masmuchi_as, in the case before Delln High Court,
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lhe e rights of the petitioner had got mmmlzed by
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his succe ,:,lvels quahfymg the Civil Service
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Combined Jixamination, while in lhv ]ngscnt case,
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the p(‘tltlonu and her snmlzuly circumstances
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8. The Jammu and Kashmir Civil Service (Judicial)
Recruitment Rules, 1967 made in consultation
with the Public Service Commission and the High

Court govern 1emulment ett, to t]w lammu and

S0 EEC =

Kashmir Ci_vil sService (Qudlcna]) However,

e

though the comult \LIOH w1lh the I’ uhh( Service
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Commission and the High Court may become
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necessary, . in _case, thelm()n of bencfit of
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reservation under Section 21 of the Equal
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Opportumtles ‘Act, involves any ¢ 'um‘ndmmt to the
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Rules yet as_ a_ first  step, SOC@I_ _""Welfare

Department ¢ of the State Govcmmcnt is to
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examine the claim, obtain necessary mputs from
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all concerned and lec a deci |S]Oll i lhe, matter. It
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is only after the department is, of the opinion lhat

the afmes.nd l)eneht deserves to l)e extonded to
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the posts undm the Jammu and Kashmir Civil
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Service (Judl( 1al), that 1L may ‘have to hold
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consultation with the Pubhc Service Commlssmn
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' Department and the ngh Court.
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dlsposed of with a dne(,Uon to the Social
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examine the matter 'md take a decision as regards

s

-extension ul benPht nndel Sec tlon 21 oi lhc 1 qual

e e s
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Oppmtumlm Act lo the Jammu .md Knshmu
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Civil Service (Ju(hu 1I) w1tlml tht‘r' nmntlh from
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the dzl‘_[g_ol receipt of this ovder. Tn (;_;)f*(tl.“il‘l_;g
I)epdlin_lgy1l tal«u. a decnomn in iﬁ“:1\fp_|1}' of the
. extension nt bgwlll and 1denhﬁe th(‘ )msts under

Service in lerm" oi Sectlon 21 of tho ALt for
1es:;v;1;on for differ outly—db]ed pcwms it ohil]l
enter into consltation with the. Public Servic
Commission al}d the High Court, s0 that the
decision is 101mah zed within six monthp fxomt?
date of dlxposﬂ of the ;-:sonl petition and
dlfdeCZ;tly_«u__lzlcfl persons g(‘l Ih(‘ |)(‘|u Ix. r)l ll;e.;»
percent recervation ander 1 'qml (mp«ulumtles
A;tdf(;—th.(‘ 1)osl'. }{11(_1(‘1 lhc J anmu and Knshmu

:\:11 Service (Judicial) Reuuy_t_qx_ut Rul;~ :06 7,/
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won, 131272012
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Date of Order: 04 .01 245

\;_\gn aring Counsel: ~ -
_ =<3 Petitioner(s) © Mr. Shrishti Paul Mengi, Advoce ‘ 3
For Respondent(s) © ¢ Mr. Gagan Basotra, Sr. AAG.

. Peutioner seeks pern m:«,n,n to withdraw the Peticion with

Liberty (o work out available remedy. |
- Dismissed with liberty as praved for. | .
- - . g ,f é h (‘;_!
{J. P.smgh ) |
. Judge
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