HIGH COURT OF JAMMU AND KASHMIR
AT SRINAGAR

SWP No.676/2005 ' Date of decision:13.06.2014
Arjumand Hamid

Vs.

JKPSC & ors

Coram:-

Hon'ble Mr. Justice Mohammad Yaqoob Mir, Judge

’ B
li‘if?’ Appearing counsel:-
i For the Petitioner(s): Mr. P. S. Ahmad.
For the Respondent(s): Mr. Azhar-ul-Amin (for R1 to R2)
None for respondent No.3
Mr. M. A. Qayoom (for R4)
Mr. 1. Sofi (for R5)

i) Whether to be reported i
in Digest/Journal: YES i
ii)  Whether to be reported
in Press/Media: OPTIONAL

1. By medium of ‘t'his petition petitioner seeks
quashment of selection/appointment of respondents
No.4 and 5 as Lecturer Grade-II in the Discipline of
Secretariat Practice and Office Management and also
seeks issuance of Writ of Mandamus so as to
comménd respondents No.1 and 2 to declare the
petitioner having been selected to the said post on
the basis of preference prescrilaéd, further be

~

directed to recomménd the ' petitioner for

appointment and to grant all service benefits.

"




/

2. From the perusal of the records what transpires

is that this writ petition had been earlier accepted,
the selection and appointment of respondent No.4
was quashed, further the respondent PSC was
directed to recommend name of the petitioner as

against the said post. The said judgment was assailed

%} by medium of LPA Nos.134/2011 & 161/2011, one
1’ filed by respondent No.4 and another by respondent
PSC. Vide judgment dated 16.09.2011 rendered in
the said LPAs, the judgment has been reversed
because respondent No.4 was not heard by the Writ

Court, as such, to be decided afresh.

2. Flashback of the " factual matrix shall be
advantageous for effective determination of the

petition:

i) Respondent Public Service Commission (for
short PSC) received requisition for two posts
of Lecturers Grade-II in the Discipline of
Secretarial Practice & Office Management of
Technical  Education  Department  on
11.10.2001 along with Draft’ Recruitment

o

Rules. Before advertisement could be issued,




SiXx more posts in the same Discipline were
also referred, so all the posts were to be filled

on the basis of Draft Recruitment Rules.

Notification No0.34-PSC  of 2001 dated
11.12.2001 was issued but in the meanwhile
Recruitment R‘ules, i.e. the Jammu and
Kashmir Technical Education (Gazetted)
Service Recruitment Rules, 2002(for short
Rules of 2002), were notified by the
Government vide SRO 328 of 2002 dated
29.08.2002. The qualification prescribed for
the post as was notified in terms of Draft
Rules was not f:bnsistent with the qualification
prescribed in the Recruitment Rules notified
vide SRO 328, therefore, the PSC decided to

re-advertise the posts so as to bring the

qualification consistent with the Rules of

2002. Accordingly, the posts were re-

advertised vide notification No.05-PSC of
2004 dated 16.03.2004 with a stipulation that
the candidates who had apEIied in response

to the notification No0.34-PSC of 2001
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possessing the requisite qualification as

Py

\ -

prescribed in the notification No.05-PSC need

not to apply afresh.

iii) Respondents 1 and 2, in their reply, have
stated that 166 applications were received

out of which only 42 candidates including the

was conducted on 23™ and 25" April, 2005 at

Srinagar and Jammu respectively.

iv) Petitioner, respondent No.4 and 5,
admittedly, belong fo RBA category. As
against” the two posts of RBA category,
respondents ‘N‘624 and 5 were found suitable
and recommended for appointment, so were

appointed.

4. The qualification prescribed for the post of
Lecturer Grade-II (non-engineering) as per Entry 5B

of Schedule-II-A to the Rules of 2002 is as under:

(i) Bachelor's degree with 55% niarks in appropriate
branch/discipline or equivalent from a recognized -
Institution/University. o i
(i) Bachelor's degree in Arts/ Science/ Commerce

with first ciass dipioma in the relevant discipline
fror a recognized Institution/University.




candidate is available from this category also then
candidates from category (iii) shall be taken.

5. In the advertisement notice, the aforesaid

qualification has been prescribed. Breakup of the

Open =04
RBA =02
S5C =01
ST =01
Total =08

_6_.__ In this pe_ltition, controversy is vis-a-vis two
posts under,'q‘ategory RBA. The case as projected by
the petitioner is that she possessed the gualification
prescribed, as noticed in para 4, at serial No. (ii)
whereas respondent No.4 possessed the qualification
as prescribed at serial No.(iii). The preference clause
would provide that when candidates are available
from clause (i) they are to be preferred to the
exclusion of clauses (ii) and (iii). In case of non-
availability from clause (i), the candidates from

clause (ii) have preference to the exclusion of clause
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